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on or before October 16, 2001. Aliens de-
scribed in paragraphs (d)(5) and (d)(6) of
this section must include, as part of
their submission, proof that their par-
ent or spouse is prima facie eligible
and has applied for relief under section
203 of NACARA.

(3) The Service shall have 45 days
from the date the alien serves the Im-
migration Court to respond to that mo-
tion to reopen.

(g) Fee for motion to reopen waived. No
filing fee is required for a motion to re-
open to apply for suspension of depor-
tation or cancellation of removal under
the special rules of section 309(g) or (h)
of ITRIRA, as amended by section 203(c)
of NACARA and by section 1505(c) of
the LIFE Act Amendments, respec-
tively.

(h) Jurisdiction over motions to reopen
under section 203 of NACARA and remand
of appeals. (1) Notwithstanding any
other provisions, any motion to reopen
filed pursuant to the special rules of
section 309(g) of IIRIRA, as amended by
section 203(c) of NACARA, shall be filed
with the Immigration Court, even if
the Board of Immigration Appeals
(Board) issued an order in the case. The
Immigration Court that last had juris-
diction over the proceedings will adju-
dicate the motion.

(2) The Board will remand to the Im-
migration Court any presently pending
appeal in which the alien appears eligi-
ble to apply for suspension of deporta-
tion or cancellation of removal under
the special rules of section 309(g) of
IIRIRA, as amended by section 203 of
NACARA, and appears prima facie eli-
gible for that relief. The alien will then
have the opportunity to apply for sus-
pension or cancellation under the spe-
cial rules of NACARA before the Immi-
gration Court.

(i) Jurisdiction over motions to reopen
under section 1505(c) of the LIFE Act
Amendments and remand of appeals. (1)
Notwithstanding any other provisions,
any motion to reopen filed pursuant to
paragraph (f) of this section to apply
for suspension of deportation or can-
cellation of removal under section
1505(c) of the LIFE Act Amendments
shall be filed with the Immigration
Court or the Board, whichever last held
jurisdiction over the case. Only an
alien with a reinstated final order, or
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an alien with a newly issued final order
that was issued based on the alien hav-
ing reentered the United States ille-
gally after having been removed or
having departed voluntarily under a
prior order of removal that was subject
to reinstatement under section 241(a)(5)
of the Act, may file a motion to reopen
with the Immigration Court or the
Board pursuant to this section. An
alien whose final order has not been re-
instated and as to whom a newly issued
final order, as described in this section,
has not been issued may apply for sus-
pension of deportation or special rule
cancellation of removal before the
Service pursuant to section 309(h)(1) of
IIRIRA, as amended by section 1505(c)
of the LIFE Act Amendments, accord-
ing to the jurisdictional provisions for
applications before the Service set
forth in 8 CFR 240.62(a) or before the
Immigration Court as set forth in 8
CFR 240.62(b).

(2) If the Immigration Court has ju-
risdiction and grants only the motion
to reopen filed pursuant to paragraph
(f) of this section, the scope of the re-
opened proceeding shall be limited to a
determination of the alien’s eligibility
for suspension of deportation or can-
cellation of removal pursuant to sec-
tion 309(h)(1) of IIRIRA, as amended by
section 1505(c) of the LIFE Act Amend-
ments.

(3) If the Board has jurisdiction and
grants only the motion to reopen filed
pursuant to paragraph (f) of this sec-
tion, it shall remand the case to the
Immigration Court solely for adjudica-
tion of the application for suspension
of deportation or cancellation of re-
moval pursuant to section 309(h)(1) of
ITRIRA, as amended by section 1505(c)
of the LIFE Act Amendments.

(4) Nothing in this section shall be
interpreted to preclude or restrict the
applicability of any other exceptions
regarding motions to reopen that are
provided for in 8 CFR 3.2(c)(3) and
3.23(b).

[66 FR 37123, July 17, 2001]

§3.44 Motion to reopen to apply for
section 212(c) relief for certain
aliens in deportation proceedings
before April 24, 1996.

(a) Standard for adjudication. Except
as provided in this section, a motion to
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reopen proceedings to apply for relief
under section 212(c) of the Act will be
adjudicated under applicable statutes
and regulations governing motions to
reopen.

(b) Aliens eligible to reopen proceedings
to apply for section 212(c) relief. A mo-
tion to reopen proceedings to seek sec-
tion 212(c¢) relief under this section
must establish that the alien:

(1) Had deportation proceedings be-
fore the Immigration Court com-
menced before April 24, 1996;

(2) Is subject to a final order of depor-
tation,

(3) Would presently be eligible to
apply for section 212(c) as in effect on
or before April 23, 1996; and

(4) Either—

(i) Applied for and was denied section
212(c) relief by the Board on the basis
of the 1997 decision of the Attorney
General in Matter of Soriano (or its ra-
tionale), and not any other basis;

(ii) Applied for and was denied sec-
tion 212(c) relief by the Immigration
Court, did not appeal the denial to the
Board (or withdrew an appeal), and
would have been eligible to apply for
section 212(c) relief at the time the de-
portation became final but for the 1997
decision of the Attorney General in
Matter of Soriano (or its rationale); or

(iii) Did not apply for section 212(c)
relief but would have been eligible to
apply for such relief at the time the de-
portation order became final but for
the 1997 decision of the Attorney Gen-
eral in Matter of Soriano (or its ration-
ale).

(c) Scope of reopened proceedings. Pro-
ceedings shall be reopened under this
section solely for the purpose of adjudi-
cating the application for section 212(c)
relief, but if the Immigration Court or
the Board reopens on other applicable
grounds, all issues encompassed within
the reopening proceedings may be con-
sidered together, as appropriate.

(d) Procedure for filing a motion to re-
open to apply for section 212(c) relief. An
eligible alien must file either a copy of
the original Form I-191 application,
and supporting documents, or file a
copy of a newly completed Form I-191,
plus all supporting documents. An
alien who has a pending motion to re-
open or reconsider before the Immigra-
tion Court or the Board, other than a
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motion for section 212(c) relief, must
file a new motion to reopen to apply
for section 212(c) relief pursuant to this
section. The new motion to reopen
shall specify any other motions cur-
rently pending before the Immigration
Court or the Board that should be con-
solidated. The Service shall have 45
days from the date of service of the
motion to reopen to respond. In the
event the Service does not respond to
the motion to reopen, the Service re-
tains the right in the reopened pro-
ceedings to contest any and all issues
raised. Any motion for section 212(c)
relief pending before the Board or the
Immigration Courts on January 22, 2001
that would be barred by the time or
number limitations on motions shall be
deemed to be a motion to reopen filed
pursuant to this section.

(e) Fee and number restriction for mo-
tion to reopen waived. No filing fee is re-
quired for a motion to reopen to apply
for section 212(c) relief under this sec-
tion. An eligible alien may file one mo-
tion to reopen to apply for section
212(c) relief under this section, even if
a motion to reopen was filed previously
in his or her case.

(f) Deadline to file a motion to reopen to
apply for section 212(c) relief under this
section. An alien with a final adminis-
trative order of deportation must file a
motion to reopen by July 23, 2001.

(g) Jurisdiction over motion to reopen to
apply for section 212(c) relief and remand
of appeals.

(1) Notwithstanding any other provi-
sions, any motion to reopen filed pur-
suant to this section to apply for sec-
tion 212(c) relief shall be filed with the
Immigration Court or the Board,
whichever last held jurisdiction over
the case.

(2) If the Immigration Court has ju-
risdiction, and grants only the motion
to reopen to apply for section 212(c) re-
lief pursuant to this section, it shall
adjudicate only the section 212(c) appli-
cation.

(3) If the Board has jurisdiction and
grants only the motion to reopen to
apply for section 212(c) relief pursuant
to this section, it shall remand the
case to the Immigration Court solely
for adjudication of the section 212(c)
application (Form I-191), unless the
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Board chooses to exercise its discre-
tionary authority to adjudicate the
matter on the merits without a re-
mand.

(h) Applicability of other exceptions to
motions to reopen. Nothing in this sec-
tion shall be interpreted to preclude or
restrict the applicability of any other
exception to the motion to reopen pro-
visions of this part as defined in 8 CFR
3.2(¢c)(3) and 3.23(b).

(i) Limitations on eligibility for reopen-
ing under this section. This section does
not apply to:

(1) Aliens who have departed the
United States;

(2) Aliens with a final order of depor-
tation who have illegally returned to
the United States; or

(3) Aliens who have not been admit-
ted or paroled.

[66 FR 6445, Jan. 22, 2001; 66 FR 8149, Jan. 29,
2001]

§3.46 Protective orders, sealed sub-
missions in Immigration Courts.

(a) Authority. In any immigration or
bond proceeding, Immigration Judges
may, upon a showing by the Service of
a substantial likelihood that specific
information submitted under seal or to
be submitted under seal will, if dis-
closed, harm the national security (as
defined in section 219(c)(2) of the Act)
or law enforcement interests of the
United States, issue a protective order
barring disclosure of such information.

(b) Motion by the service. The Service
may at any time after filing a Notice
to Appear, or other charging document,
file with the Immigration Judge, and
serve upon the respondent, a motion
for an order to protect specific infor-
mation it intends to submit or is sub-
mitting under seal. The motion shall
describe, to the extent practical, the
information that the Service seeks to
protect from disclosure. The motion
shall specify the relief requested in the
protective order. The respondent may
file a response to the motion within
ten days after the motion is served.

(c) Sealed annmexr to motion. In the
Service’s discretion, the Service may
file the specific information as a sealed
annex to the motion, which shall not
be served upon the respondent. If the
Service files a sealed annex, or the Im-
migration Judge, in his or her discre-
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tion, instructs that the information be
filed as a sealed annex in order to de-
termine whether to grant or deny the
motion, the Immigration Judge shall
consider the information only for the
purpose of determining whether to
grant or deny the motion.

(d) Due deference. The Immigration
Judge shall give appropriate deference
to the expertise of senior officials in
law enforcement and national security
agencies in any averments in any sub-
mitted affidavit in determining wheth-
er the disclosure of information will
harm the national security or law en-
forcement interests of the TUnited
States.

(e) Denied motions. If the motion is
denied, any sealed annex shall be re-
turned to the Service, and the Immi-
gration Judge shall give no weight to
such information. The Service may im-
mediately appeal denial of the motion
to the Board, which shall have jurisdic-
tion to hear the appeal, by filing a No-
tice of Appeal and the sealed annex
with the Board. The Immigration
Judge shall hold any further pro-
ceedings in abeyance pending resolu-
tion of the appeal by the Board.

(f) Granted motions. If the motion is
granted, the Immigration Judge shall
issue an appropriate protective order.

(1) The Immigration Judge shall en-
sure that the protective order encom-
passes such witnesses as the respond-
ent demonstrates are reasonably nec-
essary to the presentation of his case.
If necessary, the Immigration Judge
may impose the requirements of the
protective order on any witness before
the Immigration Judge to whom such
information may be disclosed.

(2) The protective order may require
that the respondent, and his or her at-
torney or accredited representative, if
any:

(i) Not divulge any of the informa-
tion submitted under the protective
order, or any information derived
therefrom, to any person or entity,
other than authorized personnel of the
Executive Office for Immigration Re-
view, the Service, or such other per-
sons approved by the Service or the Im-
migration Judge;

(ii) When transmitting any informa-
tion under a protective order, or any
information derived therefrom, to the



